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OCPINILON OF THE COURT BY BURNS, C. J.

This is a consolidation of appeal nos. 25474, 25587,
and 25693. The Appellants in this case are Defendants Artem o
Marcos Abad (Artem o), individually and as trustee of the Artem o
M Abad Revocable Trust, doria Pascua Abad (G oria),
individually and as trustee of the Goria P. Abad Revocabl e
Trust, and Jennifer Abad (Jennifer). Artemo and Joria are
husband and wi fe. Defendant Felix Pascua (Pascua) is an
appel | ee.

Appeal no. 25474 was commenced on Novenber 14, 2002,
when Goria filed a notice of appeal fromthe June 20, 2002
Judgment entered in the Crcuit Court of the First Crcuit! that,
in essence, was a decree of foreclosure/order of sale in favor of
Plaintiff-Appellee City Bank. Notw thstanding the fact that the
judgnent stated that it was finalized in accordance wi th Hawai ‘i
Rul es of Civil Procedure (HRCP) Rule 54(b), we dismss this
untinely appeal for |lack of appellate jurisdiction.

Appeal no. 25587 was commenced on January 15, 2003 when
Artemio, doria, and Jennifer filed a notice of appeal from (1)
the circuit court's Novenber 14, 2002 oral judgment confirmng
the foreclosure sales; and (2) the Decenber 24, 2002 order
denying their Novenmber 14, 2002 HRCP Rul e 60(b) notion asking the

court (a) to vacate and set aside the March 4, 2002 default

Judge Karen N. Bl ondin presiding.
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judgnment and interlocutory decree of foreclosure, "and al
subsequent Orders, Judgnents, and Wits in this action entered
pursuant thereto,” and (b) to dism ss "Finance Factors, Limted's
Third-Party Conplaint In Its Entirety For Lack OF Subject Mtter
Jurisdiction.” W dismss the appeal of (1) the circuit court's
Novenber 14, 2002 oral confirmation of the foreclosure sales. W
affirm (2) the Decenber 24, 2002 order denying the HRCP Rul e
60(b) notion.

Appeal no. 25693 was commenced on March 14, 2003, when
Artemio, doria, and Jennifer filed a notice of appeal fromthe
February 12, 2003 (1) "Order Granting Defendant and Third-Party
Plaintiff Finance Factors, Limted' s Mdtion for O der Approving
Report of Comm ssioner, Confirmng Sal e of Real Property at
Public Auction, Directing Distribution of Proceeds, for a
Defici ency Judgnent and for |Issuance of a Wit of Possession
Filed on Cctober 21, 2002," and (2) "Judgnent in Favor of
Def endant and Third-Party Plaintiff Finance Factors, Limted and
Plaintiff Gty Bank and Against Al Oher Defendants." W
dism ss this appeal for |lack of appellate jurisdiction.

BACKGROUND

Artemio and G oria owed a residential property at
98- 1457 Hoomahi e Loop, Pearl Cty, Hawai‘i (the Pearl Cty
Property) and a residential property at 3345 Al a Akuli kul

Street, Honolulu, Hawai ‘i (the Salt Lake Property).
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In 1993, Artemio and doria obtained a $290, 000 | oan
from Def endant - Appel | ee and Third-Party Pl aintiff-Appellee
Fi nance Factors, Limted (Fi nance Factors) that was secured by a
nortgage on both the Pearl City Property and the Salt Lake
Property. Jennifer acted as guarantor for this nortgage.

In 1994, Artemio and doria obtained a $500, 000 | oan
fromlnternational Savings and Loan Association, Limted (I S&L)
that was secured by a nortgage on the Salt Lake Property.

Jenni fer and Pascua acted as guarantors for this nortgage. In
2000, 1S&L nerged with and into Gty Bank. On March 28, 2001,
Cty Bank sought foreclosure of the nortgage on the Salt Lake
Property. By way of a cross-claimand a counterclaim Finance
Factors sought foreclosure of the nortgages on the Salt Lake
Property and the Pearl City Property. On May 3, 2001, Finance
Factors filed a third-party conplaint agai nst other actual or
possi bl e claimants or interested parties.

On Cctober 2, 2001, Jennifer filed Chapter 13
Bankruptcy Case No. 01-03867 in the United States Bankruptcy
Court, District of Hawai‘i. This bankruptcy case was di sm ssed
on Cctober 18, 2001.

Sonme time in 2001, Jennifer filed Chapter 7 Bankruptcy
Case No. 01-4564 in the United States Bankruptcy Court, District
of Hawai ‘i. On Decenber 11, 2001, the bankruptcy court entered
an Order Dismssing Case Wth 180-Day Bar to Refiling for Failure

to File Required Docunents.
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On March 4, 2002, the circuit court entered its
"Fi ndi ngs of Fact, Conclusions of Law and Order G anting
Def endant and Third-Party Plaintiff Finance Factors, Limted's
Motion for Default Judgnent Agai nst Defendants Artem o Marcos
Abad, Individually and as Trustee of the Artemio M Abad
Revocabl e Trust, d oria Pascua Abad, Individually and as Trustee
of the Goria P. Abad Revocable Trust, Jennifer Abad and Feli x
Pascua and Summary Judgnent as to AIl O her Parties and for
Interl ocutory Decree of Foreclosure as to All Cains and Al
Parties Filed on May 24, 2001."

Also on March 4, 2002, the court entered a "Judgnent in
Favor of Defendant and Third-Party Plaintiff Finance Factors,
Limted and Against Plaintiff and All O her Defendants," stating,

in relevant part, that

default judgnment as to Defendants Artem o Marcos Abad

I ndividually and as Trustee of The Artem o M Abad Revocabl e
Trust, Gl oria Pascua Abad, Individually and as Trustee of The

Gl oria P. Abad Revocable Trust, Jennifer Abad and Felix Pascua
[and] summary judgment as to all other parties on the cross-claim
counterclaimand Third Party Conplaint and an interlocutory decree
of foreclosure as to all parties are hereby entered in favor of
Def endant and Third-Party Plaintiff Finance Factors, Limted.

This Court expressly directs that said Default Judgment, Summary
Judgment and Interlocutory Decree of Foreclosure are entered in
favor of Factors and against [City Bank] and all other Defendants
and Third-Party Defendants as final judgments as there is no just
reason for delay pursuant to Rule 54(b) of the Hawaii Rul es of
Civil Procedure.

On June 20, 2002, the court entered its (1) "Findings
of Fact, Conclusions of Law, Order Granting Plaintiff's Mtion
for Summary Judgnent on Al Cains and Against Al Parties,

I nterl ocutory Decree of Foreclosure and Order of Sale Filed
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February 6, 2002," and (2) the correspondi ng judgnment that stated
that it was finalized in accordance with HRCP Rul e 54(b).

On July 1, 2002, doria filed a voluntary petition for
Chapter 7 bankruptcy in United States Bankruptcy Court, District
of Hawai ‘i, Case No. 02-02358 (doria's bankruptcy case). This
filing postponed the public auction that had been scheduled to
occur at noon on that day.

In Aoria s bankruptcy case, after a hearing on
August 7, 2002, the bankruptcy court entered, on August 8, 2002,
an order granting Finance Factors' July 11, 2002 notion for
relief fromthe automatic stay of proceedings in the circuit
court.

Cty Bank's answering brief states, in relevant part,

as foll ows:

On July 19, 2002, CITY BANK filed a Motion with the
Bankruptcy Court seeking relief in remfromthe automatic stay
created by Gloria Abad's July 1, 2002 Chapter 7 bankruptcy
petition. The Motion was contested, a hearing heard, and on
August 21, 2002, the Bankruptcy Court granted CITY BANK' s Moti on,
effective Septenber 4, 2002.

On Septenber 4, 2002, Artem o filed a voluntary
petition for Chapter 13 bankruptcy in United States Bankruptcy
Court, District of Hawai ‘i, Case No. 02-03188 (Artemo's
bankruptcy case). This Chapter 13 case was converted into a
Chapter 7 bankruptcy case on Septenber 17, 2002.

In Aoria s bankruptcy case, after a hearing on

August 21, 2002, the bankruptcy court entered, on Septenber 9,
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2002, an order granting Gty Bank's notion for relief fromthe
automatic stay of proceedings in the circuit court.

The public auctions of the Salt Lake Property and the
Pearl City Property were held on October 8, 2002.

On Cctober 28, 2002, Artem o's bankruptcy case was
di sm ssed.

At a Novenber 14, 2002 hearing, the court orally
confirmed the two foreclosure sales. Later that day, doria
commenced appeal No. 25474 by filing a notice of appeal fromthe
circuit "court's order granting summary judgnment to" City Bank.
The order she was referring to was the June 20, 2002 Judgnent.

On Novenber 14, 2002, Artem o, Goria, and Jennifer
filed a notion pursuant to HRCP Rule 60(b) asking the court (1)
to vacate and set aside the March 4, 2002 default judgnment and
interlocutory decree of foreclosure, "and all subsequent Oders,
Judgnents, and Wits in this action entered pursuant thereto,"”
and (2) to dism ss Finance Factors' "Third-Party Conplaint In Its
Entirety For Lack OF Subject Matter Jurisdiction.” In their
menor andum i n support of notion, Artem o, Goria, and Jennifer

argued, in relevant part, as follows:

2. The Finance Factors' nmortgage is void and unenforceable
because it was made in part with the participation of an
unl i censed nortgage broker in the State of Hawaii,

6. Pursuant to the decision of the Hawaii Supreme Court in
Beneficial Hawaii, Inc. v. Kida, 96 Haw. 289, 30 P.3d 895 (2001),
nort gage | oans in which unlicensed mortgage brokers participate
are void and unenforceable as a matter of sound public policy,

7
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based upon the Supreme Court's interpretation of Section 454-8 of
t he Hawaii Revised Statutes, 96 Haw. at 306-309.

8. Therefore, as to the Finance Factors' mortgage in this

action . . . , it is void and unenforceable pursuant to Kida and
pursuant to Sections 454-8 and 480-12 of the Hawaii Revised
Statutes[.]

The court's Decenber 24, 2002 order denied this notion.

On January 15, 2003, Artem o, doria, and Jennifer
filed a notice of appeal fromthe Novenber 14, 2002 oral order
and the Decenber 24, 2002 witten order and thereby comrenced
appeal No. 25587.

On February 12, 2003, the court entered its "Oder
Granting Defendant and Third-party Plaintiff Finance Factors,
Limted' s Mdtion for Order Approving Report of Comm ssioner,
Confirmng Sal e of Real Property at Public Auction, Directing
Di stribution of Proceeds, for a Deficiency Judgnent and for
| ssuance of a Wit of Possession Filed on Cctober 21, 2002."

Al t hough this order noted that "[a] deficiency judgnent shall be
entered" in favor of various parties, it neverthel ess stated that
it was finalized in accordance with HRCP Rul e 54(b).

On February 12, 2003, the court entered its "Judgnent
in Favor of Defendant and Third-Party Plaintiff Finance Factors,
Limted and Plaintiff Cty Bank and Against Al O her
Def endants.” This judgnment confirmed the two forecl osure sales.
Al t hough deficiency judgnents had not yet been entered, this
judgnent stated that it was finalized in accordance with HRCP

Rul e 54(bh).
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On March 14, 2003, Artem o, doria, and Jennifer filed

a notice of appeal fromthe February 12, 2003 order and judgnent,

and t hereby commenced appeal No. 25693.

t hat

DI SCUSSI ON
1

In this appeal, Artem o, Goria, and Jennifer contend

[t]he | ower court |lacked jurisdiction, pursuant [to] the automatic
stay provisions of Section 362 of Ti[t]le 11 of the United States
Code and the decision of the Intermedi ate Court of Appeals . .

in Island I nsurance Co., Inc. v. Santos, 86 Haw. 363, 949 P.2d 203
(App. 1997), to enforce City Bank's mortgage |oan when it did,
because the public auction took place while there existed an
automatic stay upon state court action

The public auctions were held on Cctober 8, 2002. The

automatic stay that allegedly prohibited these public auctions

pertained to Artem 0's bankruptcy case that commenced on

Septenber 4, 2002 and ended on QOctober 28, 2002. This automatic

stay existed only if parts of two of the bankruptcy court orders

were voi d.

The first part of the bankruptcy court's August 8,

2002 order entered in Goria' s bankruptcy case after a hearing on

August 7, 2002 is as follows:

[1]t is hereby ORDERED THAT:

. [Tl he aforesaid Motion is granted, and the automatic
st ay of 11 U.S.C. 362(a) as inmposed against [Finance] Factors with
respect to the Debtor, Debtor's Estate, and that certain rea

property |located at 98-1457 Hoomahi e Loop, Pearl City, Hawaii, and
that certain real property located at 3345 Ala Akulikuli Street,
Honol ul u, Hawaii (collectively the "Property"), . . . , is hereby

term nated; and

Furt her, that [Finance] Factors, its attorney, its agents,
any foreclosure conm ssioner or successor conm ssioner can proceed
to exercise any and all of their rights and remedies with respect
to the Property, including but not limted to, foreclosure of
[ Finance] Factors' Mortgage against the Property and recovery of
possessi on of said Property.

9
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IT IS FURTHER HEREBY ORDERED, ADJUDGED AND DECREED t hat the
relief is being granted "in rem' because the Debtor and ot her
persons who claiman interest in the Property have not acted in
good faith to reorganize or seek discharge of their debts under
t he Bankruptcy Code but, rather have used the filing of a
bankruptcy case as an obstruction to a lender's efforts to
forecl ose on nmortgaged property. As used herein, "in rem' relief
means that the relief fromstay is granted not only personally
agai nst the Debtor but with respect to the subject property; and
shall be deemed binding and of full force and effect in any
subsequent bankruptcy case, whether commenced by a debtor in this
case or any another [sic] individual or entity claimng an
interest in the subject property. This in remrelief shall be
effective only until the earlier of (i) 240 days after the date of
entry of this order, or (ii) the recovery of possession by a
purchaser at a judicial or non-judicial sale upon foreclosure of
the subject nmortgage

The second part of the bankruptcy court's Septenber 9,

2002 order entered in Goria' s bankruptcy case after a hearing on

August 21,

2002 is as foll ows:

[1]t is hereby ORDERED THAT:

The aforesaid Motion is granted, and the automatic stay of
11 U.S.C. 362(a) as inmposed against City Bank with respect to the
Debt or, Debtor's Estate, and that certain real property |ocated at
3345 Al a Akuli kuli Street, Honolulu, Hawaii 96818 (hereinafter
"Property"), . . . , is termnated as of Septenmber 4, 2002; and

Further, that as of September 4, 2002, City Bank, its
attorneys, its agents, any foreclosure conm ssioner or successor
comm ssioner can proceed to exercise any and all of their rights
and remedies with respect to the Property, including but not
limted to, foreclosure of City Bank's Mortgage against the
Property and recovery of possession of said Property.

IT IS FURTHER HEREBY ORDERED, ADJUDGED AND DECREED t hat the
relief is being granted "in rem' because the Debtor and ot her
persons who claiman interest in the Propeorty [sic] have not
acted in good faith to reorganize or seek discharge of their debts
under the Bankruptcy Code but, rather have used the filing of a
bankruptcy case as an obstruction to a lender's efforts to
forecl ose on nmortgaged property. As used herein, "in rem' relief
means that the relief fromstay is granted not only personally
agai nst the Debtor but with respect to the Property; and shall be
deemed binding and of full force and effect in any subsequent
bankruptcy case, whether commenced by a debtor in this case or any
another [sic] individual or entity claimng an interest in the
Property. This in remrelief shall be effective only until the
earlier of (i) 240 days after the date of entry of this order, or
(ii) the recovery of possession by a purchaser at a judicial or
non-judicial sale upon foreclosure of the subject nortgage

10
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In other words, although Goria did not appeal the
bankruptcy court's August 8, 2002 and Septenber 9, 2002 orders
entered in her bankruptcy case, and no one raised this defense in
the circuit court, in this appeal, Artemo, doria, and Jennifer
want this court to conclude that the above-quoted parts of the
bankruptcy court's two orders are void.

"It has been noted that a judgnent is void only if the
court that rendered it |acked jurisdiction of either the subject
matter or the parties or otherwi se acted in a nmanner inconsistent

Wi th due process of law. " International Sav. & Loan Ass'n, Ltd.

v. Carbonel, 93 Hawai ‘i 464, 473, 5 P.3d 454, 463 (App. 2000)

(citation omtted).

In a debtor's bankruptcy case, the bankruptcy court is
aut horized to decide that a debtor-nortgagor should not have the
protection of the automatic stay with respect to the nortgaged
properties and to termnate it. Thus, the August 8, 2002 order
and the Septenber 9, 2002 order are valid as to doria and her
interest in the nortgage properties. The question is whether
Artemo, Goria, and Jennifer have satisfied their burden on
appeal of show ng that, on August 8, 2002, and on Septenber 9,
2002, in the bankruptcy case of the debtor-nortgagor-wfe
(doria), the bankruptcy court |acked jurisdiction of the parties
or otherwi se acted in a manner inconsistent with due process of

law. At issue is the bankruptcy court's decision that, if and

11
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when t he debtor-nortgagor-husband (Artem o) filed for bankruptcy
after August 8, 2002, or after Septenber 3, 2002, no automatic
stay woul d apply to the nortgaged properties. |[|f Artem o,
Goria, and Jennifer satisfied their burden, the | ogica

concl usi on would be that the automatic stay protected the
interest of the debtor-nortgagor-husband (Artem o) in the

nort gaged properties during the period comenci ng on Septenber 4,
2002, when the debtor-nortgagor-husband filed a voluntary
petition for Chapter 13 bankruptcy, and ended on Cctober 28,
2002, when the debtor-nortgagor-husband' s bankruptcy case was

di sm ssed, and the QOctober 8, 2002 public auctions would have
been prohibited. If they did not satisfy their burden, the
opposite is true.

We conclude that Artem o, doria, and Jennifer did not
satisfy their burden on appeal. The sole basis offered by
Artemio, doria, and Jennifer in support of their positionis
stated in their "Reply Brief in Response to Cty Bank's Answering

Brief" as foll ows:

Any application of a bankruptcy court's earlier "in rem
order as to Gloria Abad in her earlier bankruptcy proceeding to
others not parties there in such circumstances would clearly be an
egregi ous violation of fundamental due process of law rights, [In
re Snow, 201 B.R. 968, 971 (Bankr. C.D.Cal. Oct 25, 1996)]:

Due process considerations, however, prohibit the

i ssuance of an order binding the co-owners: the court
has no jurisdiction over them since they have not
been brought before the Court.

The reason for denying blanket in remrelief - to state the
obvious — is because were a court to thus affect the rights of

12
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persons not properly before it procedural due process of |aw would
be violated, Mullane v. Central Hanover Bank & Trust Co., 339 U.S.
306, 314 (1950), denying notice and an opportunity to be heard,
Bank of Martin v. England, 385 U S. 99, 102 (1966).

The record of this case, however, does not contain the factual
basi s necessary to support the |egal argunment. Nothing in the
record of this case shows that Artem o was not a person "properly
before"” the bankruptcy court in doria' s bankruptcy case or that
he | acked notice and an opportunity to be heard prior to the
bankruptcy court's entry of its August 8, 2002 and Septenber 9,
2002 orders in doria' s bankruptcy case.

2.

Artemio, doria, and Jennifer contend:?

1. The |l ower court |lacked jurisdiction, pursuant to Section
454-8 of the Hawaii Revised Statutes and the decision of the
Hawai i Supreme Court in Beneficial Hawaii, Inc. v. Kida, 96 Haw.

2 Hawaii Revised Statutes (HRS) Chapter 454 (1993) states, in

rel evant part, as follows:

8§ 454-1 Definitions. In this chapter unless the context or
subject matter otherwi se requires:

"Mortgage broker" means a person not exempt under section
454-2 who for compensation or gain, or in the expectation of
compensation or gain, either directly or indirectly makes,
negoti ates, acquires, or offers to make, negotiate, or acquire a
mort gage | oan on behalf of a borrower seeking a nortgage | oan

"Mortgage | oan" nmeans a | oan secured by a nortgage on rea
property.

§ 454-8 Penalty, contracts void. Violation of this chapter
shall be punishable by a fine of not nore than $1,000 or
impri sonment of not nore than one year, or both. Any contract
entered into by any person with any unlicensed nmortgage broker or
solicitor shall be void and unenforceable

13
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289, 30 P.3d 895 (2001), to enforce Finance Factors' nortgage | oan
t hrough foreclosure, because its nortgage was void and
unenforceabl e due [to] an unlicensed nortgage broker having
participated in the making of the | oan

Fi nance Factors responds that

the penalty set forth in HRS § 454-8 does not offer any relief to
Appel | ants because the Mortgage (which is the contract that
Appel |l ants are attenpting to void) was entered into by Appellants
and Finance Factors, and not by the nortgage broker. Therefore,
even if the nortgage broker or solicitor who participated in the

Il oan transaction with Appellants was unlicensed, this would not
void the Mortgage. HRS § 454-8 does not in any manner provide any
right for the Appellants to set aside a contract that is not

bet ween the unlicensed broker and Appellants. Cf. Beneficial
Hawai i, 96 Hawai ‘i at 313, 30 P.3d at 918 (invalidating nortgage
contracts where the unlicensed mortgage broker was a party to such
contracts).

W agree with Finance Factors.

3.

[ The Hawai ‘i Supreme Court] has previously noted that
"foreclosure cases are bifurcated into two separately appeal able
parts: (1) the decree of foreclosure and the order of sale, if
the order of sale is incorporated within the decree; and (2) al
ot her orders."” Security Pacific Mortg. Corp. v. Mller, 71 Haw.
65, 70, 783 P.2d 855, 857 (1989); see also Hoge v. Kane, 4
Haw. App. 246, 247, 663 P.2d 645, 646-47 (1983). A litigant who
wi shes to challenge a decree of foreclosure and order of sale
may- - and, indeed, nust--do so within the thirty day period
following entry of the decree or will lose the right to appea
that portion of the foreclosure proceeding. See Internationa
Sav. and Loan Ass'n, Ltd. v. Wods, 69 Haw. 11, 20, 731 P.2d 151,
157 (1987). Additionally, the litigant who does not timely
chall enge the circuit court's ruling acconmpanying a foreclosure
decree that also determ nes the mortgagee's right to a deficiency
judgment forfeits appellate review of the circuit court's
determ nation of liability for the deficiency judgment, although
the litigants may still challenge the amount of the deficiency
foll owi ng subsequent entry of final orders in the proceedings.
Security Pacific, 71 Haw. at 71-72, 783 P.2d at 858. The
rationale for permtting (and requiring) an appeal of a
forecl osure decree and its acconpanying orders, even though there
may be additional proceedings remaining in the circuit court, is
that a foreclosure decree falls within that small class of orders
"which finally determ ne claims of right separable from and
collateral to, rights asserted in the action, too inportant to be
deni ed review and too i ndependent of the cause itself to require
t hat appellate consideration be deferred until the whole case is
adj udi cated." International Sav., 69 Haw. at 15, 731 P.2d at 154
(citing Cohen v. Beneficial Industrial Loan Corp., 337 U S. 541
546, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949)) (internal quotations
omtted)

14
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Beneficial Hawai ‘i, Inc. v. Casey, 98 Hawai ‘i 159, 165, 45 P.3d

359, 365 (2002).°3

For purposes of appeal foreclosure cases are bifurcated into
two, not three or nore, separately appeal able parts.

The second part includes all other orders. Wth rare
exception, all other orders are appeal able upon the entry of the
last of the series of orders which collectively enbrace the entire
controversy. In foreclosure cases which result in a deficiency,
the last and final order which starts the clock running is usually
the deficiency judgment.

Hoge v. Kane, 4 Haw. App. 246, 247, 663 P.2d 645, 646-47 (1983)

(citations and footnotes omtted).

HRCP Rul e 54(b) (2004) states as foll ows:

Judgment upon nmultiple clainms or involving multiple parties.
When nmore than one claimfor relief is presented in an action
whet her as a claim counterclaim cross-claim or third-party
claim or when nultiple parties are involved, the court may direct

3 Pursuant to 2003 Haw. Sess. Laws, Act 89, commencing May 27, 2003
HRS § 667-51 states as foll ows:

Appeals. (a) Wthout limting the class of orders not
specified in section 641-1 from which appeals may al so be taken
the followi ng orders entered in a foreclosure case shall be fina
and appeal abl e:

(1) A judgment entered on a decree of foreclosure, and if
the judgment incorporates an order of sale or an
adj udi cation of a novant's right to a deficiency
judgment, or both, then the order of sale or the

adj udi cation of liability for the deficiency judgment
al so shall be deenmed final and appeal abl e;
(2) A judgment entered on an order confirm ng the sale of

the foreclosed property, if the circuit court
expressly finds that no just reason for del ay exists,
and certifies the judgment as final pursuant to rule
54(b) of the Hawaii rules of civil procedure; and

(3) A deficiency judgment; provided that no appeal from a
deficiency judgment shall raise issues relating to the
judgment debtor's liability for the deficiency
judgment (as opposed to the amount of the deficiency
judgment), nor shall the appeal affect the finality of
the transfer of title to the forecl osed property
pursuant to the order confirm ng sale.

(b) An appeal shall be taken in the manner and within the
time provided by the rules of court.

15
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the entry of a final judgnment as to one or more but fewer than al
of the clainms or parties only upon an express determ nation that
there is no just reason for delay and upon an express direction
for the entry of judgnent. In the absence of such determ nation
and direction, any order or other form of decision, however

desi gnated, which adjudicates fewer than all the claims or the
rights and liabilities of fewer than all the parties shall not
term nate the action as to any of the claims or parties, and the
order or other form of decision is subject to revision at any time
before the entry of judgment adjudicating all the claim and the
rights and liabilities of all the parties.

In Iight of the precedent quoted above, the
Novenber 14, 2002 oral order and February 12, 2003 witten order
and judgnent confirmng the two forecl osure sal es were not
appeal abl e as final because deficiency judgnents had not yet been
entered. The only "final judgnent as to one or nore but fewer
than all of the clainms or parties" in this case is the June 20,
2002 judgment (appeal no. 25474) that, in essence, was a decree
of foreclosure/order of sale in favor of Gty Bank. Only Qoria
filed a notice of appeal fromthat judgnent and she did not file
it until Novenmber 14, 2002. The question is whether her notice
of appeal was tinely filed "within 30 days after entry of the
judgnent” on June 20, 2002. Hawai ‘i Rul es of Appellate Procedure
Rule 4(a)(1) (2004). If not, we do not have appellate
jurisdiction.

Artemo, Goria, and Jennifer contend that doria's
Novenber 14, 2002 notice of appeal was tinely filed "foll ow ng
the extension of the deadline for filing [@oria s] notice of
appeal as a result of [Goria's] intervening bankruptcy filings."

We assunme Artemo, Goria, and Jennifer are referring to the
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bankruptcy filings by Goria and Artem o. These filings,
however, are of assistance to Goria only if the parts of the
bankruptcy court's August 8, 2002 order and Septenber 9, 2002
order providing relief fromthe automatic stay are void. As
expl ai ned above, we have concluded Artemi o, Qoria, and Jennifer
have failed their burden of show ng that they are void.
Therefore, after the entry of these orders, Artemo, doria, and
Jennifer did not have the benefit of the automatic stay, doria's
Novenber 14, 2002 notice of appeal fromthe June 20, 2002
Judgnent was filed too |ate, and we do not have appellate
jurisdiction.
CONCLUSI ON

Accordi ngly:

I n appeal no. 25474, we dism ss the appeal fromthe
circuit court's June 20, 2002 Judgnent.

I n appeal no. 25587, from (1) the circuit court's
Novenber 14, 2002 oral judgnment confirm ng the forecl osure sal es,
and (2) the Decenber 24, 2002 order denying the Novenber 14, 2002
HRCP Rul e 60(b) notion asking the court (a) to vacate and set
aside the March 4, 2002 default judgnment and interlocutory decree
of foreclosure, "and all subsequent Orders, Judgnents, and Wits
inthis action entered pursuant thereto,” and (b) to dismss
"Fi nance Factors, Limted' s Third-Party Conplaint In Its Entirety

For Lack OF Subject Matter Jurisdiction," we dism ss the appeal

17
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of (1) the circuit court's Novenber 14, 2002 oral confirmation of
the foreclosure sales, and we affirm (2) the Decenber 24, 2002
order denying the HRCP Rul e 60(b) notion.

I n appeal no. 25693, we dism ss the appeal fromthe
February 12, 2003 (1) Order G anting Defendant and Third-Party
Plaintiff Finance Factors, Limted' s Mdtion for O der Approving
Report of Comm ssioner, Confirmng Sale of Real Property at
Public Auction, Directing Distribution of Proceeds, for a
Defici ency Judgnent and for |Issuance of a Wit of Possession
Filed on Cctober 21, 2002, and (2) Judgnent in Favor of Defendant
and Third-Party Plaintiff Finance Factors, Limted and Plaintiff

Cty Bank and Against Al Oher Defendants.

On the briefs:

Gary Victor Dubin
for Defendant - Appel | ants Chi ef Judge
Artem o Marcos Abad,
G oria Abad, and Jennifer
Abad.
Associ at e Judge
Mtzi A Lee and
Adrianne N. Heely
(Hi saka, Stone, Goto, Yoshida,

Cosgrove & Ching) Associ at e Judge
for Plaintiff-Appellee
Cty Bank.

Donald K. O Wng and
Philip W M yoshi
(McCorriston, MIler, Mikai,
MacKi nnon, LLP)

f or Def endant - Appel | ee

Fi nance Factors, Limted.
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